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COMMERCIAL AGENCY FAQs 
 

Commercial agency arrangements are governed by the Commercial Agents Regulations 1993, 

referred to below as the Regulations 

Why are the regulations important, and when do they apply?  

Incorporated into a commercial agency contract, the Regulations highlight the various rights and 

obligations for both principals and agents. Unless operating in the agent’s favour, many of the rights 

and obligations cannot be countermanded by a written agency contract.  

The Regulations apply in any situation where: 

• The definition of an “commercial agent” is fulfilled by the agent; and 

• Generally, where the agent conducts their activities in Great Britain (or where the parties 

have agreed that the Regulations will apply to the agency contract); and 

• None of the exclusions set out in the Schedule to the Regulations apply (i.e. where the 

commercial agency activities are considered to be a secondary element of the agent’s role); 

and  

None of the exceptions specified in Regulation 2 apply. 

Who is a Commercial Agent under the regulations? 

“Commercial agent” is defined, in the Regulations, as “a self-employed intermediary who has 

continuing authority to negotiate the sale or purchase of goods on behalf of another person (the 

principal), or to negotiate and conclude such transactions on behalf of and in the name of that 

principal”. 

Although the definition of a commercial agent may appear to be difficult and complicated, the 

following points should be noted:  

• Any individual who is self-employed (i.e., not an employee), or a partnership or a limited 

company is included under a “self-employed intermediary”. 

• Essentially, “continuing authority” means that the agent’s authority is not limited to a single 

transaction.  

• The courts have given a wider meaning to the word “negotiate” as it is not defined within 

the Regulations. This point is often challenged by principals, who argue that the agent did 

not have authority to negotiate the sale or purchase of their goods because the agent did 

not deal with customers in relation to prices or the terms of sale – they are often 

unsuccessful. Although, agents whose role is to get third parties interested in the principal’s 

products, suggest possible prices subject to confirmation by the principal and to encourage 

the third party to place an order at those prices is seen to be included under the word 

“negotiate” according to the Courts. 
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• The term “goods” is also not defined by the Regulations. The difference between goods and 

services is often obvious (those which do fall under the Regulations and those which don’t). 

Although, when it comes to computer software there is often a degree of uncertainty. The 

issue is currently being reviewed by the Court of Justice of the European Union – more 

updates will follow. 

Under the definition of a “commercial agent”, a distributer is not counted as an agent. An agent 

would either negotiate the sale on behalf the principal or would negotiate and conclude the sale on 

behalf of and in the name of the principal. In either situation, a customer would engage into a sales 

contract with a principal. In contrast, a distributor would take legal title to the goods from the 

principal and would then sell them on its own account to the customer. 

Can an agency contract exclude or contract out of the regulations? 

It is possible to exclude some individual Regulations, however it is not possible to exclude the 

Regulations as a whole. Should anyone attempt to do so would render the offending clause void.  

Do the regulations apply where the agent is purchasing goods, 

rather than selling them? 

Yes, however an analysis of the agent’s particular circumstances may need to be conducted as well 

as a check that none of the exclusions within the Regulations apply. 

Do the regulations apply to sub-agents? 

It is difficult to say, as the Courts have yet to address this issue. The main agent will usually be in a 

contractual relationship with the sub-agent rather than the principal. It is usually very odd for the 

sub-agent to have any direct contact with the principal.  

It is unlikely that the Regulations will apply to the contract between the main agent and the sub-

agent (for example the sub-agent would not be selling the main agent’s goods and the main agent 

would not be a party to the contract with the customer) but may apply to the main agent’s contract 

with the principal. 

The Courts have suggested that a sub-agent could claim a contribution from the main agent bringing 

a claim against the principal but did not explain how this might work. It is difficult to see how this 

could operate in practice and a lot would have to depend on what the contract says between the 

main agent and sub-agent.  

What are the important terms in a sales agency contract?  

It is recommended that careful attention be paid to the following issues within a sales agency 

contract:  

• What products is the agent authorised to promote and/or sell? Is it the principal’s full 

portfolio or a limited subset of products? 

• What territory has been assigned to the agent? 

• Is the agent appointed as an exclusive, sole, or non-exclusive agent and is the principal able 

to appoint other intermediaries or sell directly in the agent’s assigned territory? 
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• The obligations on the agent – how onerous are they? Certain obligations are incorporated 

into the agency contract by the Regulations, including duties to: 

 

o look after the interests of the principal; 

o act dutifully and in good faith; 

o make proper efforts to negotiate and conclude transactions; 

o communicate to the principal all necessary information that is available to the agent; 

o comply with reasonable instructions given by the principal. 

 

• The obligations on the principal – how onerous are they? Again, certain obligations are 

incorporated into the agency contract by the Regulations, including duties to: 

 

o act dutifully and in good faith in the principal’s relations with the agent; 

o provide the agent with the necessary documentation relating to the goods covered 

by the agency contract; 

o obtain for the agent the information necessary for the agent to perform the agency 

contract; 

o notify the agent within a reasonable period once the principal anticipates that sales 

volumes will be significantly lower than the agent could normally have expected; 

o inform the agent within a reasonable period of the principal accepting, refusing or 

not executing a commercial transaction procured by the agent. 

 

• How is the agent to be remunerated – is this via commission and/or retainer? What sales 

result in commission payments to the agent and when do those commission payments 

become due? 

• Is the agent required to meet minimum sales targets? What happens if the agent fails to 

meet those targets?  

• In what circumstances can the agency contract be terminated? 

• What are the consequences of termination (e.g., do compensation or indemnity apply under 

the Regulations)? 

• What law applies to the agency contract and which country’s Courts can decide any dispute 

about the contract? This clause can be particularly important if the agent and principal are 

based in different countries. 

Can an agency contract be for a fixed term? 

Yes. Although, once the fixed term expires the agent can claim compensation or indemnity – a fixed 

term contract does not prevent this. However, a fixed term may reduce the valuation of any 

compensation claim. 

It is also important to remember that the contract can be deemed by the Regulations to be 

converted into an agency contract for an indefinite period should the agency contract continue to be 

performed by both parties beyond expiry of the fixed term. 

Can the terms of the agency contract be changed? 

Provided the changes are agreed by all parties the terms can be changed. This structure of this 

depends to some extent on whether the contract is written or verbal. 
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The process for varying terms within the contract should be set out within a clause in the written 

agency contract. This would usually require the changes to be set out clearly in a document which is 

signed by the principal and the agent confirming that they agree to the changes. 

Should the contract not specify the process for agreeing the changes or not be set out in writing, a 

Court may look for other evidence that the parties involved have agreed to the contractual changes. 

This may be produced in several ways such as by email, other correspondence, verbally or even by 

the conduct of the parties (e.g., the principal seeks to impose a change, the agent does not object to 

that change and continues to perform their duties in accordance with that change). 

What if I don’t have a written agency contract? 

A written agency contract is the best way to clearly set out the rights, duties and obligations of the 

principal and the agent.  

Not having a written agency contract does not mean that there is no contract in place. In these 

situations, the terms that are automatically incorporated into the agency contract by the Regulations 

become of great importance.  

A court would formulate the remaining key terms (such as the territory, products and commission 

payable to the agent) from the evidence provided by the parties. This can be provided through 

verbal discussions, emails, or other correspondence or even the conduct of the parties.  

A signed written document can be requested, by either party (at any time), that sets out the terms 

of the current contract between them – allowed by the Regulations. This is important as some terms 

may be agreed or amended during the course of the agency and after the initial agency contract is 

put in place. 

What can an agent do if the principal wants to take customers 

away from them? 

Larger customers and/or frequent customers may be made into “house” accounts where the 

principal has opted to remove the agent’s involvement. The idea behind this is usually that the 

principal no longer wishes to pay the agent commission for sales to those customers.  

In order for this to be effective, the agent must be in agreement which would require a change to 

the existing contractual terms. Technically, the agent does have the ability to say that they don’t 

agree to the customer being removed in this way. In practice, however, it could be difficult for the 

agent to resist the principal’s request. The agent and principal could negotiate a financial payment of 

some sort to compensate the agent for the loss of commission.  

What can an agent do if the principal wants to reduce the agent’s 

territory? 

In order for this to be effective, the agent must be in agreement which would require a change to 

the existing contractual terms. It is often presumed that a reduction in the agent’s territory would 

result in the agent’s commission earnings, which is which is unlikely to be an attractive proposition 

for the agent. Technically, the agent may say they don’t agree to their territory being reduced. 

Although, it could be difficult for the agent to resist the principal’s request. The agent and principal 
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to negotiate a financial payment of some sort to compensate the agent for the loss of future 

commission resulting from the territory reduction. 

What can an agent do if the actions of the principal prevent the 

agent from doing their job?  

There are several ways in which an agent may rely on the principal to enable them to do their job. 

An example being that the agent may need the principal to provide them with the product samples 

and/or marketing materials or information for the customer.  

Often, these obligations will be laid out within the agency contract and the agent is able to point out 

(politely) that the principal’s failure to comply is preventing the agent from doing his/her job. If 

these obligations are not set out within the contract, then the agent may be able to rely on the 

general obligations imposed on the principal by the Regulations. 

If the principal complains about the agent’s performance and/or attempts to terminate the agency 

contract for poor performance, then it is important that these reasons are recorded. This can be a 

very sensitive situation and both agent and principal need to take care that they do not do 

something which breaches their contractual obligations. 

When is the principle entitled to terminate an agency contract? 

The principal can terminate the agency contract due to a mixture of circumstances including:  

• By giving the minimum period of notice specified by the Regulations). This is sometimes 

referred to as “no-fault” termination or termination for convenience; 

• Because the agent has been in serious breach of their obligations under the agency contract 

(sometimes referred to as termination for fault). 

The termination of an agency contract usually determines whether the agent is entitled to claim for 

compensation or indemnity against the principal. To summarise, compensation or indemnity would 

be payable where there has been a no-fault termination but would not be payable where there has 

been termination for fault. 

The principal will be liable to pay out compensation or indemnity to the agent should they get it 

wrong. That is why it is important for the principal to be certain if terminating for fault. The Courts 

often deal with cases that include disagreements about whether the principal is entitled to 

terminate for fault.  

What period of notice should be given to terminate an agency 

contract? 

Ideally, either the principal or agent should give notice of termination, in writing, to the other.  

If the termination is for fault, this can take immediate effect upon the delivery of the notice. 

Otherwise, the party giving notice would have to comply with the minimum periods of notice 

specified in the Regulations: 

• 1 month’s notice during the first year of the agency contract; 

• 2 months’ notice during the second year of the agency contract; or 
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• 3 months’ notice where the agency contract has entered its third year or for any longer 

period. 

It is made clear by the Regulations that the parties cannot agree any shorter notice periods, but they 

may agree on longer periods (provided the notice period to be observed by the principal is not 

shorter than that to be observed by the agent). 

The end of the notice period must conclude by the end of the calendar month. For example, if the 

principal sends a notice of termination to an agent on 14 July 2020 and the principal is required to 

give 3 months’ notice, the minimum notice period required by the Regulations would expire on 31 

October 2020. 

What happened when an agent wants to retire? 

Generally, where the agent terminates the agency contract, they would not be entitled to bring a 

claim for compensation or indemnity against the principal. However, there are two exceptions to 

this rule. The first being where the termination is justified by fault on the part of the principal (i.e., 

the principal has seriously breached their contractual obligations). 

The second is where the agent cannot reasonably be required to continue their activities due to age, 

infirmity or illness. It should be noted at the outset that this provision would not apply to a limited 

company – it could only apply to an individual. 

The Regulations do not specifically reference the word “retirement” or a specific age from which an 

agent could not reasonably be required to continue their activities. There was a case where the 

Court decided that an agent was entitled to retire at the then statutory retirement age of 65. 

However, the statutory retirement age has now been scrapped, which allows workers to continue 

working beyond 65. It may be that 65 is still a suitable age, or perhaps the age at which the state 

pension becomes payable would be taken as a suitable age. We need some clarity on this from the 

Courts. In our view it seems unlikely that termination of an agency contract on the grounds of age 

alone would be justified and a Court is now likely to look at all the relevant circumstances, of which 

age would be one. It may be, for example, that the agent is less able to cope with the physical 

demands of the agency (such as driving or carrying heavy samples) as they get older. 

Ideally, the principal and the agent would be able to negotiate the agent’s exit from the agency 

contract in these circumstances. If that is not possible, the decision would have to be taken by a 

Court.     

What payments can an agent claim from their principle when their 

agency contract has been terminated? 

There are several payments that can be potentially claimed by an agent from the principal upon 

termination of the agency contract, under the Regulations and agency contract:  

• Outstanding commission for sales completed before the date of termination of the agency 

contract (under Regulation 7). In many cases this will be relatively straightforward to 

calculate, but in some cases the situation can be more complex due to the existence of 

house accounts, variable commission rates, rights of exclusivity for the agent or whether 

sales have been completed; 
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• “Pipeline” commission under Regulation 8. This enables the agent to claim commission on 

sales that are completed after the date of termination of the agency contract, provided 

certain criteria are met. 

• Payment in lieu of notice under Regulation 15 or under the agency contract if that specifies a 

longer notice period. This claim could be brought where the principal has failed to provide 

the required period of notice of termination to the agent; 

• Compensation or indemnity under Regulation 17. Compensation would be payable to the 

agent in these circumstances unless there is a written agency contract which specifies that 

an indemnity would be payable on termination. 

It is important to note that under the Regulations there is a requirement for the agent to notify the 

principal within 12-months of the date if termination to bring a claim under Regulation 17. 

If the principal has terminated the agency contract due to a serious breach by the agent, then the 

claims under Regulation 15 and 17 would not be available. 

 

For more information or to speak to a solicitor please contact us by calling 
0117 906 9400 or email hello@gl.law 
 
 


